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AGENCY:  Office  of  Hearings  and  Ap¬ 
peals,  Departmeni  of  Energy. 

ACTION:  Final  rale. 

SUI.I2.IARy:  This  rule  adopts  amend¬ 
ments  to  the  Department  cf  Energy’s 
(DOE)  administrative  procedure  regu- 
laticns  regarding  the  issuance  of  Re¬ 
medial  Orders.  The  amendments  sepa¬ 
rate  prosecutorial  and  adjudicatory 
functions  and  provide  a  mcie  complete 
administrative  review  of  the  issues 
raised  in  each  Remedial  Order  pro¬ 
ceeding  prior  to  issuance  of  the  order 
in  final  form.  After  issuance  of  a  Pro¬ 
posed  Remedial  Order,  aggrieved  cr  in¬ 
terested  persons  will  be  able  to  submit 
WTitten  comments  and  relevant  evi¬ 
dence  prior  to  issuance  of  the  order  in 
final  form.  The  Office  of  Hearings  and 
Appeals  will  convene  evidentiary  hear¬ 
ings  vhen  t[:ey  are  appropriate  and 
wii]  provide  an  opportunity  for  oral  ar¬ 
gument  to  all  participants  as  a  matter 
of  right.  The  revised  procedures  will 
also  apply  to  Remedial  Orders  for  Im¬ 
mediate  Compliance  and  Orders  of 
D'sallow.ance. 

EiT'ECTiVE  DATE:  February  7,  1379, 
with  respect  to  all  proceedings  involv¬ 
ing  Proposed  Remedial  Orders  issued 
on  or  after  tiiat  date.  The  Interim 
Regulatlcnj;  published  in  43  FR  3995 
(January  31,  1978)  will  apply  to  pro- 
ceedir.gs  involving  previously  issued 
Proposed  Remedial  Orders. 

FOR  FURTHER  INFORMATION 
CONTACT: 

George  B,  Breznay,  Deputy  Director, 
Office  of  Hearings  and  Appeals.  De¬ 
partment  of  Energy,  20CO  M  Street 
N\V.,  -Washington,  D.C.  20461,  Tele¬ 
phone:  (202)  254-9681. 

James  A.  Williamson,  Jr.,  Attorney, 
Office  of  Hearings  and  Appeals,  De¬ 
partment  of  Energy,  2003  M  Street 
KW.,  Washington,  D.C.  23461,  Tele¬ 
phone:  (202)  234-8617. 

SUPPLEIdENTARY  INFORMATION: 

I.  Background, 

II  Discussion  of  Coiruncnts. 

III.  Additional  Ccianges. 


RULES  AND  REGULATIONS 

I.  Background 

On  January  13,  1978,  the  DOE 
issued  an  Interim  Rule  amending  10 
CFR,  Part  205,  Subpart  O  of  the  pro¬ 
cedural  regulations  v/hich  govern  the 
issuance  of  Remedial  Orders,  Orders 
of  Disallov.'ance,  and  Remedial  Orders 
for  Immediate  Compliance.  43  FR 
1930,  reprinted  w’ith  corrections  in  43 
FR  3995  (January  31,  1978),  That 
Notice  invited  interested  persons  to 
submit  \\Titten  comments  by  February 
15,  1978.  The  DOE  received  a  number 
of  comments  reQuesting  an  opportuni¬ 
ty  for  oral  presentations  and  addition¬ 
al  time  for  written  comments.  Al¬ 
though  neither  Section  501  of  the  De¬ 
partment  of  Energy  Organization  Act, 
42  U.S.C.  7191,  nor  Section  4  of  the 
Admliristrative  Procedure  Act,  5  U.S.C. 
553,  requires  a  public  hearing  for  pro¬ 
cedural  rules  of  this  nature,  the  DOE 
held  a  public  hearing  on  May  3,  1978, 
to  receive  oral  testimony  with  respect 
to  the  inter  im  regulations.  The  March 
29,  1978  Notice  concerning  the  hearing 
al^  further  extended  the  deadline  for 
submitting  written  corxmients  to  May 
10.  1978  (43  FR  13073).  Four  petro¬ 
leum  firms  and  two  industry  associ¬ 
ations  presented  oral  statements  at 
the  public  hearing.  In  addition,  a  total 
of  22  petroleum  firms,  6  industry 
groups,  2  law  firms  and  a  committee  of 
lawyers  submitted  substantive  v/ritten 
comments  with  regard  to  the  interim 
regulations. 

The  DOE  has  considered  all  com¬ 
ments  and  has  incorporated  many  of 
the  suggested  changes  in  the  final  Re¬ 
medial  Order  regulations.  The  final 
regulations  generally  duplicate  the  in¬ 
terim  rule  published  on  January  13, 
1978.  Therefore,  except  for  the  modifi¬ 
cations  indicated  below,  we  have  incor¬ 
porated  into  this  Notice  by  reference 
the  findings  and  analysis  set  forth  in 
the  Notice  cf  Interim  Rulemakirig,  43 
FR  1930  (January  13,  1978),  reprinted 
in  43  PR  3995  (January  31, 1978). 

n.  Discussion  of  Commekts 

Many  of  the  intitial  comments  ob¬ 
jected  to  adjudicatory  decision  regard¬ 
ing  Remedial  Orders  being  made  by  a 
unit  that  reported  to  the  same  official 
v/ho  had  direct  responsibility  for  the 
prosecutorial  aspects  of  the  proceed¬ 
ing.  The  creation  of  a  new  Office  of 
Hearings  and  Appeals  on  March  30, 
1978,  rendered  this  objection  moot. 
This  Office  assumed  the  functions  of 
the  prior  Office  of  Administrative 
Review  of  the  Economic  Regulatory 
Administration  (ERA),  but  its  duties 
are  broader  in  scope,  and  it  reports  di¬ 
rectly  to  the  Office  of  the  Secretary. 
DOE  Order  1100.3  (September  15, 
1978,  effective  as  of  March  30,  1078). 
In  addition,  to  further  separate  prose¬ 
cutorial  and  adjudicatory  functions  we 
have  strengthened  the  rule  against  ex 


parte  communications,  as  discussed 
below.  10  CFR  205.199P. 

Of  the  31  commenters,  19  requested 
that  a  firm  have  additional  time  to  re¬ 
spond  to  a  Notice  of  Probable  Viola¬ 
tion.  We  adopted  that  suggestion  and 
extended  the  10-day  response  period 
in  §205.191  to  30  days.  This  change 
will  also  satisfy  some  of  the  objections 
of  12  commenters  who  sought  a  relax¬ 
ation  of  the  doctrine  set  forth  in  Ten- 
neco  Oil  Company,  1  DOE  Par.  82,512 
at  85,043-44  (1977).  These  commenters 
noted  that  it  was  infeasible  for  a  firm 
that  bad  received  a  Notice  cf  Probable 
Violation  (NOPV)  to  consider  and 
raise  all  issues  relevant  to  tliat  docu¬ 
ment  within  a  lO-day  period.  The  DOE 
will  grant  further  extensions  when  the 
factual  setting  or  legal  issues  involved 
in  a  pariicular  case  are  complex.  The 
DOE  has  retained,  however,  the  re¬ 
quirement  that  the  reply  to  the  NOPV 
include  both  a  statement  of  all  rele¬ 
vant  facts  and  also  the  legal  justifica¬ 
tion  for  the  act  oi-  tra:u;actioii,  since  a 
meaningful  dialogue  between  DOE  en- 
forceme^it  officials  and  the  firms  at 
this  point  will  contributo  to  prompt, 
effective  resolution  of  the  issues  at  an 
early  stage.  10  CFR  2C5.191(c).  Unleos 
good  carise  is  showm  for  failure  to  raise 
an  issue  that  w'as  not  raised  in  the 
reply  to  an  NOPV  the  Office  of  Hear¬ 
ings  and  Appeals  will  decline  to  consid¬ 
er  that  issue.  10  CFR  205.191(c).  Simi¬ 
larly,  with  respect  to  motions  for  an 
evidentiary  hearing,  a  movant  must 
describe  why  a  disputed  or  additional 
finding  of  fact  was  not  raised  in  any 
prior  administrative  proceeding  which 
led  to  the  Issuance  of  the  Proposed 
Remedial  order.  10  CFR  2G5. 199(b). 

Eighteen  Commenters  requested 
clarification  of  the  regulations  with 
regard  to  burden  of  proof.  In  response, 
the  DOE  has  added  a  new  §  205.192A, 
which  provides  that  the  DOE  office 
that  issued  the  proposed  order  must 
establish  a  prima  facie  case.  A  prinza 
facie  case  is  deemed  to  be  made  by 
submission  of  a  Proposed  Remedt3d 
Order  tI^^t  Meets  the  requiremen'^s 
listed  in  §2C5.192(d)  and  any  supple¬ 
mental  information  that  ERA  may 
decide  to  serve  within  20  days  after 
service  of  a  Notice  of  Objection  pursu¬ 
ant  to  a  new  section,  10  CFR  205.193A. 
Each  Proposed  Remed'al  Order  must 
now  include  a  declaration  by  a  DOE 
employee  knowledgeable  about  the 
facts  of  the  case  that  the  findings  of 
fact  are  correct  to  the  best  of  his 
knowledge  and  belief.  iO  CFR 
205.192(d).  Of  course  any  participant 
in  an  enforcement  proceeding  may 
still  argue  that  the  Preposed  Remedial 
Order  and  supporting  documents  do 
not  as  a  matter  of  law  establish  a  basis 
for  finding  that  a  violation  of  the 
DOE  regulations  has  occurred.  It 
should  also  be  noted  that  ERA’S  sub¬ 
mission  of  supplemental  information 
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pursuant  to  Section  205.193A  does  not 
limit  ERA’S  rights  pursuant  to  this 
Subpart  to  submit  additional  material 
at  a  later  stage  of  the  enforcement 
proceeding. 

The  person  to  whom  a  Proposed  Re¬ 
medial  Order  is  directed,  or  a  person 
advancing  new  evidence  or  objections 
to  a  DOE  proposed  order,  has  the 
burden  of  going  forward  with  the  evi¬ 
dence  in  response  to  a  prlma  facie 
case.  The  DOE  Office  that  proposed 
the  order  has  the  ultimate  burden  of 
persuasion  with  respect  to  the  pro¬ 
ceeding  as  a  whole.  Similarly,  a 
movant  or  proposer  of  additional  facts 
has  the  ultimate  burden  of  persuasion 
with  regard  to  the  motion  or  addition¬ 
al  facts. 

Seven  commenters  stated  that  the 
rule  with  respect  to  ex  parte  communi¬ 
cations  required  more  rigorous  provi¬ 
sions.  Accordingly,  §  205.199F  mow  re¬ 
quires  that  any  ex  parte  communica¬ 
tion  received  by  an  Office  of  Hearings 
and  Appeals  employee,  another  gov¬ 
ernment  employee  supervised  by  the 
Office  of  Hearings  and  Appeals,  or  a 
consultant  to  the  Office  of  Hearings 
and  Appeals  shall  be  made  public.  In 
addition,  the  office  shall  serve,  or 
direct  the  participant  involved  to 
serve,  copies  of  the  communication 
upon  all  persons  on  the  official  service 
list.  The  Office  of  Hearings  and  Ap¬ 
peals  may  also  take  any  other  appro¬ 
priate  action  to  mitigate  the  effects  of 
an  ex  parte  contact. 

Seven  commenters  requested  that 
Administrative  Law  Judges  preside  at 
all  evidentiary  hearings  convened  by 
the  Office  of  Hearings  and  Appeals. 
The  DOE  disagrees  with  this  sugges¬ 
tion.  The  DOE,  other  than  the  Feder¬ 
al  Energy  Regulatory  Commission 
(FERC),  is  not  subject  to  the  provi¬ 
sions  of  the  Administrative  Procedure 
Act  which  require  that  Administrative 
Law  Judges  be  utilized  in  connection 
with  adjudicatory  matters.  The  pres¬ 
ent  personnel  of  the  Office  of  Hear¬ 
ings  and  Appeals  comprise  an  interdis¬ 
ciplinary  staff  of  attorneys,  accovmt- 
ants,  economists  and  financial  ana¬ 
lysts.  These  individuals  have  devel¬ 
oped  considerable  expertise  in  energy 
matters,  and  possess  the  qualifications 
necessary  to  preside  at  hearings  and 
rule  upon  other  aspects  of  Proposed 
Remedial  Order  proceedings. 

Some  commenters  stated  that  the 
regulations  should  include  detailed 
rules  of  evidence.  That  suggestion  as 
well  has  not  been  adopted.  Detailed 
rules  of  evidence  are  generally  de¬ 
signed  to  insulate  a  jury  of  laymen 
from  prejudicial  evidence.  That  ration¬ 
ale  does  not  apply  in  a  hearing  before 
the  Office  of  Hearings  and  Appeals, 
and  the  Office  intends  to  maintain 
flexible  procedures  that  allow  the 
presentation  and  Inclusion  in  the 
record  of  relevant  and  material  evi¬ 


dence.  Of  course,  appropriate  weight 
will  be  given  to  the  nature  of  the  evi¬ 
dence  presented. 

Six  conunenters  objected  to  provi¬ 
sions  that  limited  evidentiary  hearings 
to  those  cases  in  which  an  asserted  po¬ 
sition  could  "only”  be  established 
through  the  introduction  of  evidence 
at  an  evidentiary  hearing  rather  than 
through  the  submission  of  documents 
and  affidavits.  While  the  Office  of 
Hearings  and  Appeals  generally  favors 
the  submission  of  written  material 
since  this  is  the  most  expeditious 
method  of  presenting  evidence,  it  rec¬ 
ognizes  that  evidentiary  hearings  can 
be  more  effective.  Therefore,  it  has 
modified  the  regulations  to  state  that 
evidentiary  hearings  will  be  convened 
whenever  there  is  a  genuine  dispute 
over  relevant  and  material  issues  of 
fact  that  would  be  more  effectively  re¬ 
solved  by  personal  presentation  with 
opportunity  for  cross-examination.  10 
CFR  205.199(b)(3),  formerly  §  205.196. 
The  Office  of  Hearings  and  Appeals 
recognizes  that  convening  evidentiary 
hearings  in  Washington,  D.C..  at  the 
request  of  firms  that  are  not  located 
there  can  cause  considerable  inconve¬ 
nience  and  expense.  Therefore,  when 
appropriate  the  Office  of  Hearings 
and  Appeals  will  convene  evidentiary 
hearings  in  the  district  where  the  firm 
that  requested  the  hearing  is  located. 

One  commenter  stressed  that  confi¬ 
dential  material  such  as  trade  secrets 
and  financial  data  should  be  protected 
during  discovery.  Under  the  FERC 
regulations  all  participants  in  an 
appeal  proceeding  may  have  access  to 
all  confidential  data  in  the  record,  if 
they  agree  that  they  will  not  use  or 
disclose  any  of  the  data  except  in  the 
proceeding  and  will  return  all  copies  of 
the  data  after  the  proceeding  has  con¬ 
cluded.  FERC  Rules  of  Practice  and 
Procedure,  18  CFR  1.38(c)(7),  43  FR 
52224  (November  9,  1978).  In  response 
to  the  concern  expressed  in  the  com¬ 
ment,  a  new  §  205.198A  has  been 
added,  entitled  "Protective  Order.” 
Under  that  provision,  a  person  desir¬ 
ing  confidential  information  with 
regard  to  a  particular  Proposed  Reme¬ 
dial  Order  proceeding  must  first  at¬ 
tempt  to  obtain  the  information  from 
the  firm  informally.  If  no  satisfactory 
response  is  obtained  within  a  reason¬ 
able  period  of  time— normally  ten 
days— the  requestor  may  file  a  Motion 
for  Discovery  and  Protective  Order, 
which  must  meet  all  the  requirements 
of  a  Motion  for  Discovery.  The  posses¬ 
sor  of  the  information  may  file  a  Re¬ 
sponse  within  ten  days.  If  the  Office 
of  Hearings  and  Appeals  grants  the 
Motion  for  Discovery  and  Protective 
Order,  it  will  establish  specific  require¬ 
ments  to  restrict  the  use  of  the  confi¬ 
dential  data  aiid  to  prevent,  and 
impose  sanctions  for,  unauthorized 
disclosure. 


III.  Additional  Changes 

As  a  result  of  experience  gained 
through  conducting  proceedings  under 
the  interim  regulations,  we  have  added 
two  new  sections  to  clarify  practices 
that  are  currently  handled  on  a  case- 
by-case  basis.  Section  205.194,  "Partici¬ 
pants;  Official  Service  List,  ”  provides 
a  procedure  for  clearly  identifying  in¬ 
terested  persons  and  ensuring  that 
they  are  included  on  a  service  list.  It 
specifies  that  a  summary  of  a  Notice 
of  Objection  will  be  published  in  the 
Federal  Register  together  with  an  in¬ 
vitation  to  persons  with  an  interest 
that  may  be  affected  by  the  proceed¬ 
ing  to  file  a  request  to  participate  in 
that  proceeding.  All  persons,  regard¬ 
less  of  whether  they  filed  or  were 
served  with  a  Notice  of  Objection,  may 
request  an  opportunity  to  participate 
in  the  adjudicatory  proceeding.  Each 
request  shall  specify  the  person’s  in¬ 
terest  in  the  proceeding,  the  general 
position  he  intends  to  advance  in  the 
proceeding,  and  the  particular  aspects 
of  the  proceeding  in  which  he  desires 
to  participate.  The  Office  of  Hearings 
and  Appeals  will  evaluate  the  requests 
and  issue  an  official  service  list,  which 
will  then  be  used  for  all  filings  in  that 
proceeding.  In  determining  which  re¬ 
quests  to  participate  will  be  granted, 
the  Office  of  Hearings  and  Appeals 
will  endeavor  to  ensure  that  all  inter¬ 
ests  are  represented  without  unduly 
delaying  the  proceeding  through  du¬ 
plicative  presentations.  Only  partici¬ 
pants  may  file  motions  and  make  oral 
presentations.  Any  participant  who  de¬ 
sires  to  become  a  party  to  an  eviden¬ 
tiary  hearing  must  either  file  a  Motion 
for  Evidentiary  Hearing  or  state  his 
desire  to  become  a  party  in  his  Re¬ 
sponse.  Of  course,  the  DOE  Office 
that  issued  the  Proposed  Remedial 
Order  and  the  person  to  whom  it  was 
directed  shall  automatically  be  consid¬ 
ered  participants  in  all  stages  of  the 
enforcement  proceeding. 

The  sMond  new  section,  10  CFR 
205.195,  is  entitled  "Filing  and  Service 
of  All  Submissions.”  It  merely  estab¬ 
lishes  in  a  separate  section  the  re¬ 
quirements  formerly  included  in  the 
Statement  of  Objections  section.  Reg¬ 
ular  mail  is  now  permitted  for  service 
upon  all  persons  when  accompanied  by 
a  certificate  of  service.  Regular  mail  is 
still  not  permitted,  however,  for  filings 
with  the  Office  of  Hearings  and  Ap¬ 
peals;  all  filings  must  be  made  pursu¬ 
ant  to  §205.4  and  conform  to  the  re¬ 
quirements  of  §209.9,  which  requires 
motions  to  be  fUed  as  separate  docu¬ 
ments. 

Other  significant  clarifications  to 
the  regulations  include  the  addition  to 
§  205.199G  of  a  clause  specifying  that 
the  Director  of  the  Office  of  Hearings 
and  Appeals  or  his  designee  may 
permit,  after  consideration  of  a  motion 
and  reply,  any  submission  to  be 
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amended  or  withdrawn!  after  it  has 
been  filed.  We  believe  this  procedure 
will  be  useful  when  a  participant  has 
discovered  new  evidence  or  even  new 
issues  that  would  require  a  Statement 
of  Objections  to  be  amended  or  a 
Motion  for  Evidentiary  Hearing  to  be 
corrected  or  filed  out  of  time. 

Section  205.199B  now  explicitly 
states  that  the  Office  of  Hearings  and 
Appeals  may  remand  a  Proposed  Re¬ 
medial  Order  to  the  issuing  DOE 
office.  In  the  interest  of  administra¬ 
tive  economy  and  efficiency,  however, 
and  to  avoid  needless  fragmentation  of 
proceedings,  the  Office  of  Hearings 
and  Appeals  intends  to  decide  all 
issues  of  fact  and  law  raised  during  a 
proceeding  to  the  maximum  extent 
possible  based  on  the  record  before 
remand. 

It  should  be  noted  that  §  205.1991(b) 
allows  the  ERA  to  issue  final  Ancillary 
Orders  in  order  to  implement  refunds 
and  other  remedies  and  specifies  that 
Ancillary  Orders  are  only  appealable 
to  the  Office  of  Hearings  and  Appeals 
pursuant  to  Subpart  H.  Ancillary 
Orders  may  not  be  appealed  to  PERC, 
since  they  are  not  Remedial  Orders. 
See  Department  of  Energy  Organiza¬ 
tion  Act,  section  503(c),  Pub.  L.  95-91. 

DOE  offices  that  file  responses  con¬ 
taining  confidential  information  shall 
notify  the  participant  to  which  the 
material  relates  of  his  opportunity  to 
identify  and  delete  the  confidential  in¬ 
formation.  If  the  participant  desires  to 
review  the  DOE  submissions  before 
they  are  served  outside  the  DOE,  the 
participant  must  serve  the  DOE  sub¬ 
mission  with  any  confidential  informa¬ 
tion  deleted  wthin  the  14-day  period 
specified  in  §  205.195(bK2)  unless  the 
DOE  office  establishes  a  shorter  time 
limit  for  such  service.  The  participant 
will  be  required  to  serve  a  deleted  copy 
of  the  DOE  submission  upon  all  per¬ 
sons  on  the  official  service  list,  includ¬ 
ing  the  DOE  office  that  issued  the 
submission,  within  the  established 
time  period. 

Because  the  ERA  may  now  submit 
supplemental  information  20  days 
after  service  of  a  Notice  of  Objection, 
the  time  in  which  to  file  a  Statement 
of  Objections  has  been  extended  from 
30  days  after  service  of  the  Proposed 
Remedial  Order  to  40  days  after  serv¬ 
ice  of  the  Notice  of  Objection.  10  CFR 
205.196(a).  This  will  allow  time  for  a 
firm  to  address  the  facts  contained  in 
any  supplemental  information  submit¬ 
ted  by  the  EIRA.  The  time  in  which  to 
file  a  Notice  of  Objection  has  also 
been  increased  to  15  days  after  notice 
of  the  Proposed  Remedial  Order  has 
been  published  in  the  Federal  Regis¬ 
ter.  10  CFR  205.193(a). 

Subsection  205.196(c)  has  also  been 
added  to  the  Statement  of  Objections 
section.  This  subsection  incorporates  a 
long  standing  practice  that  Notices  of 


Probable  Violation,  each  Response 
thereto,  the  Proposed  Remedial  Order 
itself,  and  any  relevant  ERA  work 
papers  or  supplemental  Information 
previously  submitted  to  the  person  by 
ERA  must  accompany  any  Statement 
of  Objections  fil^  by  the  person  to 
whom  the  Proposed  Remedial  Order  is 
directed.  Other  p’lrticipants  need  only 
be  notified  that  such  material  is  avail¬ 
able  upon  request,  except  that  the 
DOE  Assistant  General  Counsel  for 
Administrative  Litigation  must  be 
served  with  all  the  material. 

The  time  afforded  for  a  response  to 
a  Motion  for  Discovery  or  for  Eviden¬ 
tiary  Hearing  that  accompanies  a 
Statement  of  Objections  has  been  in¬ 
creased  to  30  days'  to  permit  a  more 
reasoned  response  to  all  the  docu¬ 
ments  at  the  same  time.  Section 
205.197(b)  also  now  explicity  allows  a 
participant  to  file  a  Reply  to  any  Re¬ 
sponse  within  ten  days  of  service. 

Motions  for  Discovery  must  always 
be  served  upon  each  person  from 
whom  discovery  is  sought,  with  a 
notice  of  his  right  to  file  a  response 
within  20  days  of  the  date  of  service. 
It  should  be  noted  that  discovery  may 
be  sought  from  a  person  who  is  not  on 
the  official  service  list.  The  various 
sanctions  for  failure  to  comply  with 
discovery  orders  previously  numerated 
in  detail  in  §  205.198(h)(1)  have  been 
eliminated,  although  this  in  no  way 
limits  the  availability  of  these  sanc¬ 
tions.  This  change  merely  reduces  the 
complexity  of  the  regulations  and  also 
eliminates  any  confusion  by  persons 
who  thought  the  list  of  sanctions  W'as 
exhaustive. 

We  have  deleted  former  §  205.196(d), 
“Motions  to  Dismiss,”  as  a  basis  for  a 
separate  motion,  but  retained  it  in 
§  205.199(b)(6)  as  the  basis  for  a  sepa¬ 
rate  or  additional  response  to  a  partic¬ 
ular  factual  representation  contained 
in  a  Motion  for  Evidentiary  Hearing. 
If  a  i>erson  seeks  to  have  the  entire 
Statment  of  Objections  or  any  specific 
issue  of  fact  or  law  dismissed  as  irrele¬ 
vant  or  inunaterial,  he  should  include 
that  request  in  the  Response  to  the 
Statement  of  Objections.  10  CFR 
205.197.  A  participant  may  file  a  re- 
sp>onse  within  five  days  of  service  of 
any  miscellaneous  motions .  filed  by 
other  participants  pursuant  to 
§  205.199G.  Section  205.195(a);  see 
§  205.5,  “Computation  of  Time.” 

(Emergency  Petroleum  Allocation  Act  of 
1973,  !^b.  L.  93-159,  as  amended,  Pub.  L. 

93- 511,  Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L. 

94- 163,  and  Pub.  L.  94-385,  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275, 
as  amended.  Pub.  L.  94-332,  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-91;  Energy  Policy 
and  Conservation  Act',  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385,  Pub.  L.  95-70;  De¬ 
partment  of  Energy  Organization  Act,  Pub. 
L.  95-91,  as  amended.  Pub.  L.  95-620;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR 
46267.) 


In  consideration  of  the  foregoing. 
Part  205  of  Chapter  II,  Title  10  of  the 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
February  7, 1979. 

Issued  in  Washington,  D.C.,  Febru¬ 
ary  2.  1979. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

Melvin  Goldstein, 
Director,  Office  of 
Hearings  and  Appeals. 

1.  The  table  of  contents  for  Part  205 
is  amended  by  replacing  the  Contents 
of  Subpart  O  with  the  following  list: 

Subpart  O — Nelica  of  Probable  Violation,  Ro- 
modiol  Order,  Notice  of  Proposed  Disallow* 
ance,  and  Order  of  Disallowance 

Sec. 

205.190  Purpose  and  Scope. . 

205.191  Notice  of  Probable  Violation;  Com¬ 
mencement  of  Enforcement  Proceed¬ 
ings. 

205.192  Proposed  Remedial  Order. 

205.192A  Burden  of  Proof. 

205.193  Notice  of  Objection. 

205. 193 A  Submission  of  ERA  Supplemen¬ 
tal  Information. 

205.194  Participants;  Official  Service  List. 

205.195  Filing  and  Service  of  All  Submis¬ 
sions. 

205.196  Statement  of  Objections. 

205.197  Response  to  Statement  of  Objec¬ 
tions;  Reply. 

205.198  Discovery. 

205.198A  Protective  Order. 

205.199  Evidentiary  Hearing. 

205.199A  Hearing  for  the  Purpose  of  Oral 
Argument  Only. 

205.199B  Remedial  Order. 

205.199C  Appeal  of  Remedial  Order  to 
FERC. 

205.199D  Interim  Remedial  Order  for  Im¬ 
mediate  Compliance. 

205.199E  Notice  of  Proposed  Disallowance, 
Proposed  Order  of  Disallowance,  and 
Order  of  Disallowance. 

205.199F  Ex  Parte  Communications. 
205.1890  Extension  of  Time;  Interim  and 
Ancillary  Orders. 

205.199H  Actions  Not  Subject  to  Adminis¬ 
trative  Appeal. 

205.1991  Remedies. 

205.190J  Consent  Order. 


•  *  *  •  • 

2.  Sections  205.190,  205.191,  205.192, 
205.193,  205.194,  205.195,  205.196  and 
205.197  are  revised  and  §§205.192A. 
205.193A,  and  205.198  through 
205.199J  are  added  as  follows; 

§  205.190  Purpose  and  scope. 

(a)  This  subpart  establishes  the  pro¬ 
cedures  for  determining  the  nature 
and  extent  of  violations  of  the  DOE 
regulations  in  Parts  210,  211,  and  212 
and  the  procedures  for  issuance  of  a 
Notice  of  Probable  Violation,  a  Pro¬ 
posed  Remedial  Order,  a  Remedial 
Order,  an  Interim  Remedial  Order  for 
Immediate  Compliance,  a  Remedial 
Order  for  Immediate  Compliance,  a 
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Notice  of  Probable  Disallowance,  a 
Proposed  Order  of  Disallowance,  an 
Order  of  Disallowance,  or  a  Consent 
Order.  Nothing  in  these  regulations 
shall  affect  the  authority  of  DOE  en¬ 
forcement  officials  in  coordination 
with  the  Department  of  Justice  to  ini¬ 
tiate  appropriate  civil  or  criminal  en¬ 
forcement  actions  in  court  at  any 
time. 

(b)  When  any  report  required  by  the 
ERA  or  any  audit  or  investigation  dis¬ 
closes,  or  the  ERA  otherwise  discovers, 
that  there  is  reason  to  believe  a  viola¬ 
tion  of  any  provision  of  this  chapter, 
or  any  order  issued  thereunder,  has 
occurred,  is  continuing  or  is  about  to 
occur,  the  ERA  may  conduct  an  in¬ 
quiry  to  determine  the  nature  and 
extent  of  the  violation.  A  Remedial 
Order  or  Order  of  Disallowance  may 
be  issued  thereafter  by  the  Office  of 
Hearings  and  Appeals.  The  ERA  may 
commence  enforcement  proceedings 
by  serving  a  Notice  of  Probable  Viola¬ 
tion,  a  Notice  of  Probable  Disallow¬ 
ance,  a  Proposed  Remedial  Order,  a 
Proposed  Order  of  Disallowance,  or  an 
Interim  Remedial  Order  for  Immedi¬ 
ate  Compliance. 

§  205.191  Notice  of  probable  violation; 
commencement  of  enforcement  pro¬ 
ceedings. 

(a)  The  ERA  may  begin  a  proceeding 
under  this  subpart  by  issuing  a  Notice 
of  Probable  Violation  if  the  ERA  has 
reason  to  believe  that  a  violation  has 
occurred,  is  continuing  or  is  about  to 
occur. 

(b)  Within  30  days  after  the  service 
of  a  Notice  of  Probable  Violation,  the 
person  upon  whom  the  Notice  is 
served  may  file  a  reply  with  the  ERA 
office  that  issued  the  Notice  of  Prob¬ 
able  Violation  at  the  address  provided 
in  §  205.12.  The  ERA  may  extend  the 
30-day  period  for  good  cause  shown. 

(c)  The  reply  shall  be  in  writing  and 
signed  by  the  person  filing  it.  The 
reply  shall  contain  a  statement  of  all 
relevant  facts  pertaining  to  the  act  or 
transaction  that  is  the  subject  of  the 
Notice  of  Probable  Violation.  The 
reply  shall  include  a  statement  of  the 
legal,  business  and  other  reasons  for 
the  act  or  transaction;  a  description  of 
the  act  or  transaction;  and  a  discus¬ 
sion  'of  the  pertinent  provisions  and 
relevant  facts  reflected  in  any  docu¬ 
ments  submitted  with  the  reply. 
Copies  of  all  relevant  contracts,  agree¬ 
ments,  leases,  instruments,  and  other 
documents  shall  be  submitted  with  the 
reply.  When  the  Notice  or  Probable 
Violation  pertains  to  only  one  step  of 
a  larger  integrated  transaction,  the 
facts  regarding  the  entire  transaction 
shall  be  submitted.  In  further  proceed¬ 
ings  regarding  this  act  or  transaction, 
the  Office  of  Hearings  and  Appeals 
will  decline  to  consider  an  issue  that 
was  not  raised  in  the  reply  to  the 
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Notice  of  Probable  Violation  unless 
good  cause  is  shown  for  the  failure  to 
raise  the  issue. 

(d)  The  reply  shall  include  a  discus¬ 
sion  of  the  relevant  authorities  which 
support  the  position  asserted,  includ¬ 
ing  rulings,  regulations,  interpreta¬ 
tions,  and  previous  decisions  issued  by 
DOE  or  its  predecessor  agencies. 

(e)  The  reply  should  indicate  wheth¬ 
er  the  person  requests  an  informal 
conference  regarding  the  notice.  A  re¬ 
quest  for  a  conference  must  be  in  writ¬ 
ing. 

(f)  If  a  person  has  not  filed  a  reply 
with  the  ERA  within  the  30-day  or 
other  period  authorized  for  reply,  the 
person  shall  be  deemed  to  have  ad¬ 
mitted  the  accuracy  of  the  factual  al¬ 
legations  and  legal  conclusions  stated 
in  the  Notice  of  Probable  Violation, 
and  the  ERA  may  proceed  to  issue  a 
Proposed  Remedial  Order  in  accord¬ 
ance  with  §  205.192. 

(g)  If  the  ERA  finds,  during  or  after 
the  30-day  or  other  period  authorized 
for  reply,  that  no  violation  has  oc¬ 
curred,  is  continuing,  or  is  about  to 
occur,  or  that  for  any  reason  the  issu¬ 
ance  of  a  Proposed  Remedial  Order 
would  not  be  appropriate,  it  shall  re¬ 
scind  the  Notice  of  Probable  Violation 
and  inform  the  person  to  whom  the 
Notice  w'as  issued  of  the  rescission. 

§  205.192  Proposed  remedial  order. 

(a)  If  the  ERA  finds,  after  the  30- 
day  or  other  period  authorized  for 
reply  to  the  Notice  of  Probable  Viola¬ 
tion.  that  a  violation  has  occurred,  is 
continuing,  or  is  about  to  occur,  it  may 
issue  a  Proposed  Remedial  Order, 
which  shall  set  forth  the  relevant 
facts  and  law. 

(b)  The  ERA  may,  issue  a  Proposed 
Remedial  Order  at  any  time  it  finds 
that  a  violation  has  occurred,  is  con¬ 
tinuing,  or  is  about  to  occur  even  if  it 
has  not  previously  issued  a  Notice  of 
Probable  Violation. 

(c)  The  ERA  shall  serve  a  copy  of 
the  Proposed  Remedial  Order  upon 
the  person  to  whom  it  is  directed.  The 
ERA  shall  promptly  publish  a  notice 
in  the  Federal  Register  which  states 
the  person  to  whom  the  P*roposed  Re¬ 
medial  Order  is  directed,  his  address, 
and  the  products,  dollar  amounts,  time 
period,  and  geographical  area  specified 
in  the  Proposed  Remedial  Order.  The 
notice  shall  Indicate  that  a  copy  of  the 
Proposed  Remedial  Order  with  confi¬ 
dential  information,  if  any.  deleted 
may  be  obtained  from  the  ERA  and 
that  within  15  days -after  the  date  of 
publication  any  aggrieved  person  may 
file  a  Notice  of  Objection  with  the 
Office  of  Hearings  and  Appeals  of  ac¬ 
cordance  with  §205.193.  The  ERA 
shall  mail  copies  of  the  Federal  Regis¬ 
ter  notice  to  all  readily  identifiable 
persons  who  are  likely  to  be  aggrieved 
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by  issuance  of  the  Proposed  Remedial 
Order  as  a  final  order. 

(d)  The  Proposed  Remedial  Order 
shall  set  forth  the  proposed  findings 
of  fact  and  cmiclusions  of  law  upon 
which  it  is  based.  It  shall  also  include 
a  discussion  of  the  relevant  authorities 
which  support  the  position  asserted, 
including  rules,  regulations,  rulings, 
interpretations  and  previous  decisions 
issued  by  DOE  or  its  predecessor  agen¬ 
cies.  The  Proposed  Remedial  Order 
shall  be  acoompaned  by  a  declaration 
executed  by  the  DOE  employee  pri¬ 
marily  knowledgeable  about  the  facts 
of  the  case  stating  that,  to  the  best  of 
declarant's  knowledge  and  belief,  the 
findings  of  fact  are  correct. 

(e)  The  ERA  may  amend  or  with¬ 
draw  a  Proposed  Remedial  Order  at  its 
discretion  prior  to  the  date  of  service 
of  a  Statement  of  Objections  in  that 
proceeding.  'The  date  of  service  of  the 
amended  documents  shall  be  consid¬ 
ered  the  date  of  service  of  the  Pro¬ 
posed  Remedial  Order  in  calculating 
the  time  periods  specified  in  this  Part 
205. 

§  205.192A  Burden  of  Proof. 

(a)  In  a  Proposed  Remedial  Order 
proceeding  the  ERA  has  the  burden  of 
establishing  a  prima  facie  case  as  to 
the  validity  of  the  findings  of  fact  and 
conclusions  of  law  asserted  therein. 
The  ERA  shall  be  deemed  to  meet  this 
burden  by  the  service  of  a  Proposed 
Remedial  Order  that  meets  the  re¬ 
quirements  of  §  205.192(d)  and  any 
supplemental  information  that  may  be 
made  available  under  §  205.193A. 

(b)  Once  a  prima  facie  case  has  been 
established,  a  person  who  objects  to  a 
finding  of  fact  or  conclusion  of  law'in 
the  Proposed  Remedial  Order  has  the 
burden  of  going  forward  with  the  evi¬ 
dence.  Furthermore,  the  proponent  of 
additional  factual  representations  has 
the  burden  of  going  forward  with  the 
evidence. 

(c)  Unless  otherwise  specified  by  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  his  designee,  the  proponent 
of  an  order  or  a  motion  or  additional 
factual  representations  has  the  ulti¬ 
mate  burden  of  persuasion. 

§  205.193  Notice  of  Objection. 

(a)  Within  15  days  after  publication 
of  the  notice  of  a  Proposed  Remedial 
Order  in  the  F^eral  Register  any  ag¬ 
grieved  person  may  file  a  Notice  of 
Objection  to  the  Proposed  Remedial 
Order  with  the  Office  of  Hearings  and 
Appeals.  The  Notice  shall  be  filed  in 
duplicate,  shall  briefly  describe  how 
the  person  would  be  aggrieved  by  issu¬ 
ance  of  the  Proposed  Remedial  Order 
as  a  final  order  and  shall  state  the  per¬ 
son’s  intention  to  file  a  Statement  of 
Objections.  No  confidential  informa¬ 
tion  shall  be  included  in  a  Notice  of 
Objection.  The  DOE  shall  place  one 
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copy  of  the  Notice  in  the  Office  of 
Hearings  and  Appeals  Public  Docket 
Room. 

(b)  A  person  who  fails  to  file  a 
timely  Notice  of  Objection  shall  be 
deemed  to  have  admitted  the  findings 
of  fact  and  conclusions  of  law  as 
stated  in  the  Proposed  Remedial 
Order.  If  a  Notice  of  Objection  is  not 
filed  as  provided  by  paragraph  (a)  of 
this  section,  the  Proposed  Remedial 
Order  may  be  issued  as  a  final  order. 

(c)  A  person  who  files  a  Notice  of 
Objection  shall  on  the  same  day  serve 
a  copy  of  the  Notice  upon  the  person 
to  whom  the  Proposed  Remedial 
Order  is  directed,  the  DOE  Office  that 
issued  the  Proposed  Remedial  Order, 
and  the  DOE  Assistant  General  Coun¬ 
sel  for  Administrative  litigation. 

(d)  The  Notice  shall  include  a  certifi¬ 
cation  of  compliance  with  the  provi¬ 
sions  of  this  section,  the  names  and 
addresses  of  each  person  served  with  a 
copy  of  the  Notice,  and  the  date  and 
manner  of  service. 

(€)  If  no  person  files  a  timely  Notice 
of  Objection,  ERA  may  request  the 
Office  of  Hearings  and  Appeals  to 
issue  the  Proposed  Remedial  Order  as 
a  final  Remedial  Order. 

(f)  In  order  to  exhaust  administra¬ 
tive  remedies  with  respect  to  a  Reme¬ 
dial  Order  proceeding,  a  person  must 
file  a  timely  Notice  of  Objection  and 
Statement  of  Objections  with  the 
Office  of  Hearings  and  Appeals. 

§  205.1S3A  Submission  of  ERA  Supple¬ 
mental  Information. 

Within  20  days  after  service  of  a 
Notice  of  Objection  to  a  Proposed  Re¬ 
medial  Order  the  ERA  may  serve, 
upon  the  person  to  whom  the  Pro¬ 
posed  Remedial  Order  was  directed, 
supplemental  information  relating  to 
the  calculations  and  determinations 
which  support  the  findings  of  fact  set 
foith  in  the  Proposed  Remedial  Order. 

§205.194  Participants;  Official  Service 
List. 

(a)  Upon  receipt  of  a  Notice  of  Ob¬ 
jection,  the  Office  of  Hearings  and  Ap¬ 
peals  shall  publish  a  notice  in  the  Pm- 
ERAL  Register  which  states  the  person 
to  whom  the  Proposed  Remedial 
Order  is  directed,  his  address  and  the 
products,  dollar  amounts,  time  period, 
ard  geographical  area  specified  in  the 
FToposed  Remedial  Order.  The  notice 
shall  state  that  any  person  who  wishes 
to  participate  in  the  proceeding  must 
file  an  appropriate  request  with  the 
Office  of  Hearings  and  Appeals. 

(b)  The  Office  that  issued  the  Pro¬ 
posed  Remedial  Order  and  the  person 
to  whom  the  Order  is  directed  shall  be 
considered  participants  before  the 
Office  of  Hearings  and  Appeals  at  all 
stages  of  an  enforcement  proceeding. 
Any  other  person  W'hose  interest  may 
be  affected  by  the  proceeding  may  file 


a  request  to  participate  in  the  proceed¬ 
ing  with  the  Office  of  Hearings  and 
Appeals  within  20  days  after  publica¬ 
tion  of  the  notice  referred  to  in  para¬ 
graph  (a)  of  this  section.  The  request 
shall  contain  (1)  the  person’s  name, 
address,  and  telephone  number  and 
similar  information  concerning  his 
duly  authorized  representative,  if  any; 
(2)  a  detailed  description  of  the  per¬ 
son’s  interest  in  the  proceeding;  (3) 
the  specific  reasons  why  the  person’s 
active  involvement  in  the  proceeding 
will  substantially  contribute  to  a  com¬ 
plete  resolution  of  the  issues  to  be 
considered  in  the  proceeding;  (4)  a 
statement  of  the  position  which  the 
person  intends  to  adopt  in  the  pro¬ 
ceeding;  and  (5)  a  statement  of  the 
particular  aspects  of  the  proceeding, 
e.g.  oral  argument,  submission  of 
briefs,  or  discovery,  in  which  the 
person  wishes  to  actively  participate. 

(c)  After  considering  the  requests 
submitted  pursuant  to  paragraph  (b) 
of  this  section,  the  Office  of  Hearings 
and  Appeals  shall  determine  those 
persons  who  may  participate  on  an 
active  basis  in  the  proceeding  and  the 
nature  of  their  participation.  Partici¬ 
pants  with  similar  interests  may  be  re¬ 
quired  to  consolidate  their  submissions 
and  to  appear  in  the  proceeding 
through  a  common  representative. 

(d)  Within  30  days  after  publication 
of  the  notice  referred  to  in  paragraph 

(a)  of  this  section,  the  Office  of  Hear¬ 
ings  and  Appeals  shaU  prepare  an  offi¬ 
cial  service  list  for  the  proceeding. 
Within  the  same  30  day  period  the 
Office  of  Hearings  and  Appieals  shall 
mail  the  official  service  list  to  all  per¬ 
sons  who  filed  requests  to  participate. 
For  good  cause  shown  a  person  may  be 
placed  on  the  official  service  list  as  a 
non-participant,  for  the  receipt  of  doc¬ 
uments  only.  An  opportunity  shall  be 
afforded  to  participants  to  .oppose  the 
placement  of  a  non-participant  on  the 
official  service  list 

(e)  A  person  requesting  to  partici¬ 
pate  after  the  period  for  submitting 
requests  has  expired  must  show  good 
cause  for  failure  to  file  a  request 
wdthin  the  prescribed  time  period. 

(f)  The  Office  of  Hearings  and  Ap¬ 
peals  may  limit  the  nature  of  a  per¬ 
son’s  participation  in  the  proceeding, 
if  it  finds  that  the  facts  upon  which 
the*  person’s  request  was  based  have 
changed  or  were  incorrect  when  stated 
or  that  the  person  has  not  been  active¬ 
ly  participating  or  has  engaged  in  dis¬ 
ruptive  or  dilatory  conduct.  The  action 
referred  to  in  this  provision  shall  be 
taken  only  after  notice  and  an  oppor¬ 
tunity  to  be  heard  are  afforded. 

§205.195  Filing  and  Service  of  All  Sub¬ 
missions. 

(a)(1)  Statements  of  Objections,  Re¬ 
sponses  to  such  Statements,  and  any 
motions  or  other  documents  filed  in 


connection  wdth  a  proceeding  shall 
meet  the  requirements  of  §205.9  and 
shall  be  filed  with  the  Office  of  Hear¬ 
ings  and  Appeals  in  accordance  with 
§  205.4.  Unless  otherwise  specified,  any 
participant  may  file  a  response  to  a 
motion  within  five  days  of  service. 

(2)  All  documents  shall  be  filed  in 
duplicate,  unless  they  contain  confi¬ 
dential  information,  in  which  case 
they  must  be  filed  in  triplicate. 

(3)  If  a  person  claims  that  any  por¬ 
tion  of  a  document  which  he  is  filing 
coiitains  confidential  information, 
such  information  should  be  deleted 
from  two  of  the  three  copies  w'hich  are 
filed.  One  copy  from  which  confiden¬ 
tial  information  has  been  deleted  will 
be  placed  in  the  Office  of  Hearings 
and  Appeals  Fublic  Docket  Room. 

(b) (i)  Persons  other  than  DOE  of¬ 
fices  shall  on  the  date  a  submission  is 
filed  ser\'e  each  person  on  the  official 
service  list.  Service  shall  be  made  in 
accordance  with  §205.7  and  may  also 
be  made  by  deposit  in  the  regular 
United  States  mail,  properly  stamped 
and  addressed,  when  accompanied  by 
proof  of  service  consisting  of  a  certifi¬ 
cate  of  counsel  or  an  affidavit  of  the 
person  making  the  service.  If  any 
filing  argruably  contains  confidential 
information,  a  person  may  serve  copies 
with  the  confidential  information  de¬ 
leted  upon  all  persons  on  the  official 
service  list  except  DOE  offices,  which 
shall  be  served  both  an  original  filing 
and  one  with  deletions. 

(2)  A  DOE  office  shall  on  the  date  it 
files  a  submission  seri'e  all  persons  on 
the  official  service  list,  unless  the 
filing  arguably  contains  confidential 
information.  In  that  case  the  DOE 
office  sl^all  notify  the  person  to  w.hom 
the  information  relates  of  the  oppor¬ 
tunity  to  identify  and  delete  the  confi¬ 
dential  information.  The  DOE  Office 
may  delay  the  service  of  a  submission 
containing  arguably  confidential  infor¬ 
mation  upon  all  persons  other  than 
the  possessor  of  the  confidential  infor¬ 
mation  and  other  DOE  offices  up  to  14 
days.  The  possessor  of  the  confidential 
information  shall  serve  the  filing  with 
any  deletions  upon  all  persons  o.n  the 
official  service  list  within  such  time 
period. 

(c)  Any  filing  made  under  this  sec¬ 
tion  shall  include  a  certification  of 
compliance  by  the  filer  with  the  provi¬ 
sions  of  this  .subpart.  The  person  serv¬ 
ing  a  document  shall  file  a  certilk-ate 
of  service,  which  includes  the  date  and 
manner  of  service  for  each  pei-son  on 
the  official  service  list. 

§  205.196  Statement  of  Object  ion*. 

(a)  A  person  who  has  filed  a  Notice 
of  Objection  shall  file  a  Staten  of 
Objections  to  a  Proposed  Remedial 
Order  within  40  days  after  servi  .c  of 
the  Notice  of  Objection.  A  request  for 
an  extension  of  time  for  filing  must  be 
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submitted  In  writing  and  may  be 
granted  for  good  cause  shown. 

(b)  The  Statement  of  Objections 
shall  set  forth  the  bases  for  the  objec¬ 
tions  to  the  issuance  of  the  Proposed 
Remedial  Order  as  a  final  order,  in¬ 
cluding  a  specification  of  the  Issues  of 
fact  or  law  which  the  person  intends 
to  contest  in  any  further  proceeding 
involving  the  compliance  matter 
which  is  the  subject  of  the  Proposed 
Remedial  Order.  The  Statement  shall 
set  forth  the  findings  of  fact  con¬ 
tained  in  the  Proposed  Remedial 
Order  which  are  alleged  to  be  errone¬ 
ous,  the  factual  basis  for  such  allega¬ 
tions.  and  any  alternative  findings 
which  are  sought.  The  Statement 
Kh.'ill  Include  a  discussion  of  all  rele¬ 
vant  authorities  which  support  the  po¬ 
sition  asserted.  The  Statement  may  in¬ 
clude  additional  factual  representa¬ 
tions  which  are  not  referred  to  in  the 
Proposed  Remedial  Order  and  which 
the  person  contends  are  material  and 
relevant  to  the  compliance  proceeding. 
For  each  additional  factual  represen¬ 
tation  which  the  person  asserts  should 
be  made,  the  Statement  shall  include 
reasons  why  the  factual  representa¬ 
tion  is  relevant  and  material,  and  the 
manner  in  which  its  validity  is  or  will 
be  established.  The  person  shall  also 
specify  the  manner  in  which  each  ad¬ 
ditional  issue  of  fact  was  raised  in  any 
prior  administrative  proceeding  which 
led  to  issuance  of  the  Proposed  Reme¬ 
dial  Order,  or  the  reasons  why  it  was 
not  raised. 

(c)  A  Statement  of  Objections  that  is 
filed  by  the  person  to  whom  a  Pro¬ 
posed  Remedial  Order  is  directed  shall 
include  a  copy  of  any  relevant  Notice 
of  Probable  Violation,  each  Response 
thereto,  the  Proposed  Remedial 
Order,  and  any  relevant  work  papers 
or  supplemental  Information  previous¬ 
ly  provided  by  ERA.  Copies  of  this  ma¬ 
terial  must  also  be  included  with  the 
copy  of  the  Statement  of  Objections 
served  upon  the  DOE  Assistant  Gener¬ 
al  Counsel  for  Administrative  Litiga¬ 
tion.  All  other  persons  on  the  official 
service  list  must  be  notified  that  such 
materials  are  available  from  the  notlfi- 
er  upon  written  request. 

S  205.197  Response  to  Statement  of  Objec¬ 
tions;  Reply. 

(a)  Within  30  days  after  service  of  a 
Statement  of  Objections  each  partici¬ 
pant  may  file  a  Response.  If  any  mo¬ 
tions  are  served  with  the  Statement  of 
Objections,  a  participant  shall  have  30 
days  from  the  date  of  service  to  re¬ 
spond  to  such  submissions,  notwith¬ 
standing  any  shorter  time  periods  oth¬ 
erwise  required  in  this  Subpart.  The 
Response  shall  contain  a  full  discus¬ 
sion  of  the  position  asserted  and  a  dis¬ 
cussion  of' the  legal  and  factual  bases 
which  support  that  position.  The  Re- 
sponr’'  also  contain  a  request  that 


any  issue  of  fact  or  law  advanced  in  a 
Statement  of  Objections  be  dismissed. 
Any  such  request  shall  be  accompa¬ 
nied  by  a  full  discussion  of  the  reasons 
supporting  the  dismissal. 

(b)  A  participant  may  submit  a 
Reply  to  any  Response  within  10  days 
after  the  date  of  service  of  the  Re¬ 
sponse. 

S  205.198  Discovery. 

(a)  If  a  person  intends  to  file  a 
Motion  for  Discovery,  he  must  file  it 
at  the  same  time  that  he  files  his 
Statement  of  Objections  or  at  the 
same  time  he  files  his  Response  to  a 
Statement  of  Objections,  whichever  is 
earlier.  All  Motions  for  Discovery  and 
related  filings  m’ust  be  senred  upon  the 
person  to  whom  the  discovery  is  di¬ 
rected.  If  the  person  to  whom  the  dis¬ 
covery  is  directed  is  not  on  the  official 
service  list,  the  dociunents  served 
upon  him  shall  include  a  copy  of  this 
section,  the  address  of  the  Office  of 
Hearings  and  Appeals  and  a  statement 
that  objections  to  the  Motion  may  be 
filed  with  the  Office  of  Hearings  and 
Appeals. 

(b)  A  Motion  for  Discovery  may  re¬ 
quest  that; 

(DA  person  produce  for  inspection 
and  photocopying  non-privileged  writ¬ 
ten  material  in  his  possession; 

(2)  A  person  respond  to  written  In- 
terrogratories; 

(3)  A  person  admit  to  the  genuine¬ 
ness  of  any  relevant  document  or  the 
truth  of  any  relevant  fact;  or 

(4)  The  deposition  of  a  material  wit¬ 
ness  be  taken. 

(c)  A  Motion  for  Discovery  shall  set 
forth  the  reasons  why  the  particular 
discovery  is  necessary  in  order  to 
obtain  relevant  and  material  evidence 
and  shall  explain  why  such  discovery 
would  not  unduly  delay  the  proceed¬ 
ing. 

(d)  Within  20  days  after  a  Motion 
for  Discovery  is  served,  a  participant 
or  a  person  to  whom  the  discovery  is 
directed  may  file  a  request  that  the 
Motion  be  denied  in  whole  or  in  part, 
stating  the  reasons  which  support  the 
request. 

(e)  Discovery  may  be  conducted  only 
pursuant  to  an  Order  issued  by  the 
Office  of  Hearings  and  Appeals.  A 
Motion  for  Discovery  will  be  granted  if 
it  is  concluded  that  discovery  is  neces¬ 
sary  for  the  party  to  obtain  relevant 
and  material  evidence  and  that  discov¬ 
ery  wiU  not  unduly  delay  the  proceed¬ 
ing.  Depositions  will  be  permitted  if  a 
convincing  showing  is  made  that  the 
participant  cannot  obtain  the  material 
sought  through  one  of  the  other  dis¬ 
covery  means  specified  in  paragraph 
(b)  of  this  section. 

(f)  The  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  designee 
may  issue  subpoenas  in  accordance 
with  $205.8  in  support  of  Discovery 


Orders,  except  that  $205.8  (hK2).  (3), 
and  (4)  shall  not  apply  to  such  subpoe¬ 
nas. 

(g)  The  Office  of  Hearings  and  Ap¬ 
peals  may  order  that  any  direct  ex¬ 
penses  incurred  by  a  person  to  pro¬ 
duce  evidence  pursuant  to  a  Motion 
for  Discovery  be  charged  to  the  person 
who  filed  the  Motion 

(hXl)  If  a  person  fails  to  comply 
with  an  order  relating  to  discovery, 
the  Office  of  Hearings  and  Appeals 
may  order  appropriate  sanctions. 

(2)  It  shall  be  the  duty  of  aggrieved 
participants  to  request  that  appropri¬ 
ate  relief  be  fashioned  in  such  situa¬ 
tions. 

(i)  Any  order  issued  by  the  Office  of 
Hearings  and  Appeals  with  respect  to 
discovery  shall  be  subject  to  further 
administrative  review  or  appeal  only 
upon  issuance  of  the  determination  re¬ 
ferred  to  in  $  205.199B. 

$  205.198A  Protective  order. 

A  participant  who  has  unsuccessful¬ 
ly  attempts  in  writing  to  obtain  in¬ 
formation  that  another  participant 
claims  is  confidential  may  file  a 
Motion  for  Discovery  and  Protective 
Order.  This  motion  shall  meet  the  re¬ 
quirements  of  $205,198  and  shall 
specify  the  particular  confidential  in¬ 
formation  that  the  movant  seeks  and 
the  reasons  why  the  information  is 
necessary  to  adequately  present  the 
movant’s  position  in  the  proceeding.  A 
copy  of  the  written  request  for  infor¬ 
mation.  a  certification  concerning 
when  and  to  whom  it  was  served  and  a 
copy  of  the  response,  if  any,  shall  be 
appended  to  the  motion,  llie  motion 
must  give  the  possessor  of  the  infor¬ 
mation  notice  that  a  Response  to  the 
Motion  must  be  filed  within  ten  days. 
The  Response  shall  specify  the  safe¬ 
guards.  if  any,  that  should  be  imposed 
if  the  Information  is  ordered  to  be  re¬ 
leased.  The  Office  of  Hearings  and  Ap¬ 
peals  may  issue  a  Protective  Order 
upon  consideration  of  the  Motion  and 
the  Response. 

$  205.199  Evidentiary  hearing. 

(a)  Filing  Requirements.  At  the  time 
a  person  files  a  Statement  of  Objec¬ 
tions  he  may  also  file  a  motion  re¬ 
questing  an  evidentiary  hearing  be 
convened.  A  motion  requesting  an  evi¬ 
dentiary  hearing  may  be  filed  by  any 
other  participant  within  30  days  after 
that  participant  is  served  with  a  State¬ 
ment  of  Objections. 

(b)  Contents  of  Motion  for  Eviden¬ 
tiary  Hearing.  A  Motion  for  Eviden¬ 
tiary  Hearing  shall  specify  each  dis¬ 
puted  issue  of  fact  and  the  bases  for 
the  alternative  findings  the  movant 
asserts.  The  movant  shall  also  describe 
the  manner  in  which  each  disputed 
issue  of  fact  was  raised  in  any  prior  ad¬ 
ministrative  proceeding  which  led  to 
issuance  of  the  Proposed  Remedial 
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Order,  or  why  it  was  not  raised.  The 
movant  shall  with  respect  to  each  dis¬ 
puted  or  alternative  finding  of  fact; 

(1)  As  specif ioally  as  possible,  identi¬ 
fy  the  witnesses  whose  testimony  is  re¬ 
quired; 

(2)  State  the  reasons  why  the  testi¬ 
mony  of  the  witnesses  is  necessary; 
and 

(3)  State  the  reasons  why  the  assert¬ 
ed  position  can  be  effectively  estab¬ 
lished  only ’through  the  direct  ques¬ 
tioning  of  witnesses  at  an  evidentiary 
hearing. 

(c)  Response  to  Motion  for  Eviden¬ 
tiary  Hearing.  Within  20  days  after 
service  of  any  Motion  for  Evidentiary 
Hearing,  the  Office  that  issued  the 
Proposed  Remedial  Order  shall,  and 
any  other  participant  may  file  a  Re¬ 
sponse  with  the  Office  of  Hearings 
and  Appeals.  The  Response  shall 
specify: 

(1)  Each  particular  factual  represen¬ 
tation  which  is  accepted  as  correct  for 
purposes  of  the  proceeding; 

(2)  Each  particular  factual  represen¬ 
tation  which  is  denied; 

(3)  Each  particular  factual  represen¬ 
tation  which  the  participant  is  not  in  a 
position  to  accept  or  deny; 

(4)  Each  particular  factual  represen¬ 
tation  which  is  not  accepted  and  the 
participant  wishes  proven  by  the  sub¬ 
mission  of  evidence; 

(5)  Each  particular  factual  represen¬ 
tation  which  the  participant  is  pre¬ 
pared  to  dispute  through  the  testimo¬ 
ny  of  witnesses  or  the  submission  of 
verified  documents;  and 

(6)  Each  particular  factual  represen¬ 
tation  which  the  participant  asserts 
should  be  dismissed  as  immaterial  or 
irrelevant. 

(d)  Prehearing  Conferences.  After  all 
submissions  with  respect  to  a  Motion 
for  Evidentiary  Hearing  are  filed,  the 
Office  of  Hearings  and  Appeals  may 
conduct  conferences  or  hearings  to  re¬ 
solve  differences  of  view  among  the 
participants. 

(e)  Decision  on  Motion  for  Eviden¬ 
tiary  Hearing.  After  considering  all 
relevant  information  received  in  con¬ 
nection  with  the  Motion,  the  Office  of 
Hearings  and  Appeals  shall  enter  an 
Order.  In  the  Order  the  Office  of 
Hearings  and  Appeals  shall  direct  that 
an  evidentiary  hearing  be  convened  if 
it  concludes  that  a  genuine  dispute 
exists  as  to  relevant  and  material 
issues  of  fact  and  an  evidentiary  hear¬ 
ing  would  substantially  assist  it  in 
making  findings  of  fact  in  an  effective 
manner.  If  the  Motion  for  Evidentiary 
Hearing  is  granted  in  whole  or  in  part, 
the  Order  shall  specify  the  parties  to 
the  hearing,  any  limitations  on  the 
participation  of  a  party,  and  the  issues 
of  fact  set  forth  for  the  evidentiary 
hearing.  The  Order  may  also  require 
parties  that  have  adopted  similar  posi¬ 
tions  to  (xmsolidate  their  presenta- 


RULES  AND  REGULATIONS 

tions  and  to  ain>ear  at  the  evidentiary 
hearing  through  a  common  repre¬ 
sentative.  If  the  Motion  is  denied,  the 
Order  may  allow  the  movant  to  file  af¬ 
fidavits  and  other  documents  in  sup¬ 
port  of  his  asserted  findings  of  fact. 

(f)  RevievD  of  Decision..  The  Order  of 
the  Office  of  Hearings  and  Appeals 
with  respect  to  a  Motion  for  Eviden¬ 
tiary  Hearing  shall  be  subject  to  fur¬ 
ther  administrative  review  or  appeal 
only  upon  issuance  of  the  deter^na- 
tion  referred  to  in  §  205.199B. 

(g)  Conduct  of  Evidentiary  Hearing. 
All  evidentiary  hearings  convened  pur¬ 
suant  to  this  section  shall  be  conduct¬ 
ed  by  the  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  designee. 
At  any  evidentiary  hearing  the  parties 
shall  have  the  opportunity  to  present 
material  evidence  which  directly  re¬ 
lates  to  a  particular  issue  of  fact  set 
forth  for  hearing.  The  presiding  offi¬ 
cer  shall  afford  the  parties  an  oppor¬ 
tunity  to  cross  examine  all  witnesses. 
The  presiding  officer  may  administer 
oaths  and  affirmations,  rule  on  objec¬ 
tions  to  the  presentation  of  evidence, 
receive  relevant  material,  rule  on  any 
motion  to  conform  the  Proposed  Re¬ 
medial  Order  to  the  evidence  present¬ 
ed,  rule  on  motions  for  continuance, 
dispose  of  procedural  requests,  deter¬ 
mine  the  format  of  the  hearing, 
modify  any  order  granting  a  Motion 
for  Evidentiary  Hearing,  direct  that 
written  motions  or  briefs  be  provided 
with  respect  to  issues  raised  during 
the  course  of  the  hearing,  issue  sub¬ 
poenas,  and  otherwise  regiilate  the 
conduct  of  the  hearing.  The  presiding 
officer  may  take  reasonable  measiires 
to  exclude  duplicative  material  from 
the  hearing,  and  may  place  appropri¬ 
ate  limitations  on  the  number  of  wit¬ 
nesses  that  may  be  called  by  a  party. 
The  presiding  officer  may  also  require 
that  evidence  be  submitted  through 
affidavits  or  other  dociunents  if  the 
direct  testimony  of  witnesses  will 
unduly  delay  the  orderly  progress  of 
the  hearing  and  would  not  contribute 
to  resolving  the  issues  involved  in  the 
hearing.  The  provisions  of  §  205.8 
which  relate  to  subt>oenas  and  witness 
fees  shall  apply  to  any  evidentiary 
hearing,  except  that  subsection 
§  205.8(h)  (2).  (3),  and  (4)  shall  not 
apply. 

S  205.199A  Hearing  for  the  purpose  of  oral 
argument  only. 

(a)  A  participant  is  entitled  upon 
timely  request  to  a  hearing  to  present 
oral  argument  with  respect  to  the  Pro¬ 
posed  Remedial  Order,  whether  or  not 
an  evidentiary  hearing  is  requested  or 
convened.  A  participant’s  request  shall 
normally  be  considered  untimely,  if 
made  more  than  10  days  after  service 
of  a  determination  regarding  any 
motion  filed  by  the  requestor  or,  if  no 
motions  were  filed  by  him,  if  made 


after  the  date  for  filing  his  Reply  or 
his  Response  to  a  Statement  of  Objec¬ 
tions. 

(b)  If  an  evidentiary  bearing  is  con¬ 
vened,  and  a  hearing  for  oral  argu¬ 
ment  is  requested,  the  Office  of  Hear¬ 
ings  and  Appeals  shall  determine 
whether  the  bearing  for  oral  argu¬ 
ment  shall  be  held  in  eonjimetion  with 
the  evidentiary  hearing  or  at  a  sepa¬ 
rate  time. 

(c)  A  hearing  for  the  purpose  of  re¬ 
ceiving  oral  argument  will  generally  be 
conducted  only  after  the  issues  in¬ 
volved  in  the  proceeding  have  been  de¬ 
lineated,  and  any  written  material 
which  the  Office  of  Hearings  and  Ap¬ 
peals  has  requested  to  supplement  a 
Statement  of  Objections  or  Responses 
has  been  submitted.  The  presiding  of¬ 
ficer  may  require  further  written  sub¬ 
missions  in  support  of  any  position  ad¬ 
vanced  or  issued  at  the  hearing,  and 
shall  allow  responses  any  such  stibmis- 
sions. 

§  205.199B  Remedial  order. 

(a)  After  considering  all  information 
received  during  the  proceeding,  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  his  designee  may  issue  a 
final  Remedial  Order.  The  Remedial 
Order  may  adopt  the  findings  and  con¬ 
clusions  contained  in  the  Proposed  Re¬ 
medial  Order  or  may  modify  or  rescind 
any  such  finding  or  conclusion  to  con¬ 
form  the  Order  to  the  evidence  or  on 
the  basis  of  a  determination  that  the 
finding  or  conclusion  is  erroneous  in 
fact  or  law  or  is  arbitrary  or  capri¬ 
cious.  In  the  alternative,  the  Office  of 
Hearings  and  Appeals  may  determine 
that  no  Remedial  Order  should  be 
issued  or  may  remand  all  or  a  portion 
of  the  Proposed  Remedial  Order  to 
the  issuing  DOE  office  for  further 
consideration  or  modification.  Every 
determination  made  pursuant  to  this 
section  shall  state  the  relevant  facts 
and  legal  bases  supporting  the  deter¬ 
mination. 

(b)  The  DOE  shall  serve  a  copy  of 
any  determination  issued  pursuant  to 
paragraph  (a)  of  this  section  upon  the 
person  to  whom  it  is  directed,  any 
person  who  was  served  with  a  copy  of 
the  Proposed  Remedial  Order,  the 
DOE  office  that  issued  the  Proposed 
Remedial  Order,  the  DOE  Assistant 
General  Counsel  for  Administrative 
Litigation  and  any  other  person  on  the 
official  service  list.  Appropriate  dele¬ 
tions  may  be  made  in  the  determina¬ 
tions  to  ensure  that  confidentiality  of 
information  protected  from  disclosure 
under  18  U.S.C.  1905  and  5  UJ5.C.  552. 
A  copy  of  the  determination  with  ap¬ 
propriate  deletions  to  protect  confi¬ 
dential  and  proprietary  data  shall  be 
placed  in  the  Office  of  Hearings  and 
Appeals  Public  Docket  Room. 
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§  205.199C  Appeals  of  remedial  order  to 
FERC. 

(a)  The  person  to  whom  a  Remedial 
Order  is  issued  by  the  Office  of  Hear¬ 
ings  and  Appeals  may  file  an  adminis¬ 
trative  appeal  if  the  Remedial  Order 
proceeding  was  initiated  by  a  Notice  of 
Probable  Violation  issued  after  Octo¬ 
ber  1.  1977.  or.  in  those  situations  in 
which  no  Notice  of  Probable  Violation 
was  issued,  if  the  proceeding  was  initi¬ 
ated  by  a  Proposed  Remedial  Order 
issued  after  October  1. 1977. 

(b)  Any  such  appeal  must  be  initiat¬ 
ed  within  30  days  after  service  of  the 
Order  by  giving  written  notice  to  the 
Office  of  Hearings  and  Appeals  that 
the  person  to  whom  a  Remedial  Order 
is  issued  wishes  to  contest  the  Order. 

(c)  The  Office  of  Hearings  and  Ap¬ 
peals  shall  promptly  advise  the  Feder¬ 
al  Energy  Regulatory  Commission  of 
its  receipt  of  a  notice  described  in 
paragraph  (b)  of  this  section. 

(d)  The  Office  of  Hearings  and  Ap¬ 
peals  may.  on  a  case  by  case  basis,  set 
reasonable  time  limits  for  the  Federal 
Energy  Regulatory  Commission  to 
complete  its  action  on  such  an  appeal 
proceeding. 

(e)  In  order  to  exhaust  administra¬ 
tive  remedies,  a  person  who  is  entitled 
to  appeal  a  Remedial  Order  issued  by 
the  Office  of  Hearings  and  Appeals 
must  file  a  timely  appeal  and  await  a 
decision  on  the  merits.  Any  Remedial 
Order  that  is  not  appealed  within  the 
30-day  period  shall  become  effective  as 
a  final  Order  of  the  DOE  and  is  not 
subject  to  review  by  any  court. 

§  203.1991)  Interim  Remedial  Order  for 
Immediate  Comidiance. 

(a)  Notwithstanding  the  provisions 
of  §§205.191  through  205.199C.  the 
DOE  may  issue  an  Interim  Remedial 
Order  for  Immediate  Compliance, 
which  shall  be  effective  upon  issuance 
and  until  rescinded  or  suspended,  if  it 
finds: 

(1)  There  is  a  strong  probability  that 
a  violation  has  occurred,  is  continuing 
or  is  about  to  occur; 

(2)  Irreparable  harm  will  occur 
unless  the  violation  is  remedied  imme¬ 
diately;  and 

(3)  The  public  interest  requires  the 
avoidance  of  such  irreparable  harm 
through  immediate  compliance  and 
waiver  of  the  procedures  afforded 
under  §§  205.191  through  205.199C. 

(b)  An  Interim  Remedial  Order  for 
Immediate  Compliance  shall  be  served 
promptly  upon  the  person  against 
whom  such  Order  is  issued  by  personal 
service,  telex  or  telegram,  with  a  copy 
served  by  registered  or  certified  mail. 
The  copy  shall  contain  a  written  state¬ 
ment  of  the  relevant  facts  and  the 
legal  basis  for  the  Remedial  Order  for 
Inunediate  Compliance,  including  the 
findings  required  by  paragraph  (a)  of 
this  section. 


(c)  The  DOE  may  rescii:d  or  suspend 
an  Interim  Remedial  Order  for  Imme¬ 
diate  Compliance  if  it  appears  that  the 
criteria  set  forth  in  paragraph  (a)  of 
this  section  are  no  longer  satisfied. 
When  appropriate,  however,  such  a 
suspension  or  rescission  may  he  accom¬ 
panied  by  a  Notice  of  Probable  Viola¬ 
tion  or  Proposed  Remedial  Order 
issued  under  §  205.191  or  §  205.192. 

(d)  If  at  any  time  in  the  course  of  a 
proceeding  commenced  by  a  Notice  of 
Probable  Violation  or  Proposed  Reme¬ 
dial  Order  the  criteria  set  forth  in 
paragraph  (a)  of  the  section  are  satis- 
hed.  the  DOE  may  issue  an  Interim 
Remedial  Order  for  Immediate  Com¬ 
pliance.  even  if  the  30-day  period  for 
submitting  a  reply  to  that  document 
has  not  expired. 

(e)  Any  person  who  is  aggrieved  by 
an  Interim  Remedial  Order  for  Imme¬ 
diate  Compliance  may  contest  the 
basis  for  the  Order  within  10  days 
after  the  issuance  of  the  Interim 
Order  by  filing  a  Notice  of  Objection 
which  meets  the  requirements  of 
§  205.193.  The  person  objecting  to  the 
issuance  of  the  Interim  Remedial 
Order  for  Immediate  Compliance  shall 
follow  the  procedures  specified  in 
§§  205.192A  through  205.199C  to  estab¬ 
lish  that  the  Interim  Order  is  errone¬ 
ous  in  fact  or  law  or  is  arbitrary  or  ca¬ 
pricious. 

(f)  Any  aggrieved  person  who  fails  to 
file  a  timely  Notice  of  Objection  to  the 
issuance  of  an  Interim  Remedial 
Order  may  no  longer  object  to  issu¬ 
ance  of  the  Interim  Order  in  final 
form.  Under  those  circiunstances.  the 
Interim  Order  shall  promptly  be 
issued  as  a  final  Order  of  the  DOE. 

(g)  After  considering  all  information 
received  during  a  proceeding  convened 
pursuant  to  a  Notice  of  Objection  de¬ 
scribed  in  paragraph  (e)  of  this  sec¬ 
tion.  the  Director  of  the  Office  of 
Hearings  and  Appeals  or  his  designee 
shall  determine  whether  the  Interim 
Order  should  be  made  permanent, 
should  be  modified,  or  should  be  re¬ 
scinded.  The  general  procedures  in 
§§205.192  through  205.199C  shall 
apply  to  any  such  determination. 

(hKl)  Any  person  aggrieved  by  an 
Interim  Order  for  Immediate  compli¬ 
ance  may  file  an  Application  for  Tem¬ 
porary  Stay  or  an  Application  for  Stay 
of  that  Order  with  the  Office  of  Hear¬ 
ings  and  Appeals.  The  Office  of  Hear¬ 
ings  and  Appeals  shall  decide  an  Ap¬ 
plication  for  Temporary  Stay  within 
two  working  days  after  receipt  and  an 
Application  for  Stay  within  10  work¬ 
ing  days  after  receipt  of  the  applica¬ 
tion. 

(2)  A  person  whose  application  for  a 
Stay  of  an  Interim  Remedial  Order  is 
denied  may  appeal  that  denial  to  the 
Federal  Energy  Regulatory  Commis¬ 
sion.  The  Office  of  Hearings  and  Ap¬ 
peals  may.  on  a  case  by  case  basis,  set 


reasonable  time  limits  for  the  Commis- 
sipn  to  complete  action  on  any  such 
appeal. 

(3)  After  reaching  a  decision  on  an 
appeal  involving  an  Application  for 
Stay,  the  Federal  Energy  Regulatory 
Commission  shall  refer  the  matter 
back  to  the  Office  of  Hearings  and  Ap¬ 
peals  for  proceedings  on  the  merits  of 
the  Interim  Remedial  Order  pursuant 
to  paragraphs  (e)  through  (g)  of  this 
section. 

(iKl)  An  administrative  appeal  to 
the  Federal  Energy  Regrulatory  Com¬ 
mission  from  a  Remedial  Order  for 
Immediate  Compliance  issued  pursu¬ 
ant  to  paragraph  (g)  or  this  section 
must  be  filed  within  30  days  after  serv¬ 
ice  of  the  Order. 

(2)  A  person  who  wishes  to  contest  a 
Remedial  Order  for  Immediate  Com¬ 
pliance  shall  notify  the  Office  of  Hear¬ 
ings  and  Appeals  within  30  days  after 
service  of  the  Order  that  he  wishes  to 
contest  the  Order,  and  the  procedures 
of  §  205.199C  (c)  and  (d)  shall  apply  to 
the  appeal. 

(3)  In  order  to  exhaust  administra¬ 
tive  remedies,  a  person  must  file  an 
Appeal  pursuant  to  the  procedures  set 
forth  in  this  section  and  await  an 
Order  granting  or  denying  the  Appeal. 

§  20S.199E  Notice  of  Proposed  DisaUoir- 
ance.  Proposed  Order  of  Disallowance, 
and  Order  of  Disallowance. 

(a)  The  ERA  shall  begin  a  proceed¬ 
ing  under  this  section  by  issuing  a 
Notice  of  Proposed  Disallowance  pur¬ 
suant  to  the  provisions  of  Parts  205 
and  212  of  this  chapter. 

(b)  Within  30  days  after  service,  the 
person  upon  whom  the  Notice  of  Pro¬ 
posed  Disallowance  is  served  may  file 
a  reply  with  the  ERA  office  that 
issued  the  Notice.  The  ERA  may 
extend  the  30-day  period  for  good 
cause  shown. 

(c)  The  reply  shall  set  forth  all  rele¬ 
vant  facts  and  law  pertaining  to  the 
matter  that  is  the  subject  of  the 
Notice  and  be  signed  by  the  person 
filing  it.  In  further  proceedings  re¬ 
garding  this  act  or  transaction,  the 
Office  of  Hearings  and  Appeals  will 
decline  to  consider  an  issue  that  was 
not  raised  in  the  reply  to  the  Notice  of 
Probable  Disallowance  unless  good 
cause  is  shown  for  the  failure  to  raise 
the  issue. 

(d)  The  reply  shall  include  a  discus¬ 
sion  of  all  relevant  authorities  which 
support  the  position  asserted,  includ¬ 
ing  rulings,  regulations,  interpreta¬ 
tions.  and  previous  decisions  issued  by 
DOE  or  its  predecessor  agencies. 

(e)  A  request  for  a  conference  re¬ 
garding  the  Notice  should  be  included 
in  the  reply. 

(f)  If  a  reply  has  not  been  filed  with 
the  ERA  within  the  30-day  or  ex¬ 
tended  period  provided,  the  recipient 
shall  be  deemed  to  admit  the  accuracy 
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of  the  factual  allegations  and  legal 
conclusions  stated  in  the  Notice  of 
Proposed  Disallowance,  and  the  Notice 
shall  become  a  Propos^  Order  of  Dis¬ 
allowance. 

<g)  After  consideration  of  any  timely 
reply  filed,  the  ERA  may  adopt, 
modify,  or  rescind  the  Notice  of  Pro¬ 
posed  Disallowance  and  issue  a  Pro¬ 
posed  Order  of  Disallowance.  The  Pro¬ 
posed  Order  shall  set  forth  the  rele¬ 
vant  facts  and  legal  bases  for  the  con¬ 
clusions  reached  therein. 

(h)  The  procedures  specified  in 
§§205.192  through  205.199C  shaU  be 
applicable  to  Proposed  Orders  of  Dis- 
jdlowance,  and  shall  govern  the  issu¬ 
ance  of  Orders  of  Disallowance  and 
Appeals  from  Orders  of  Disallowance. 

(i)  An  Order  of  Disallowance  shall  be 
effective  upon  issuance. 

§  205.199F  Ex  Parte  Communications. 

(a)  No  person  who  is  not  employed 
or  otherwise  supervised  by  the  Office 
of  Hearings  and  Appeals  shall  submit 
ex  parte  communications  to  the  Direc¬ 
tor  or  any  person  employed  or  other¬ 
wise  supervised  by  the  Office  with  re¬ 
spect  to  any  matter  involved  in  Reme¬ 
dial  Order  or  Order  of  Disallowance 
proceedings. 

(1)  Ex  parte  communications  include 
any  ex  parte  oral  or  written  communi¬ 
cations  relative  to  the  merits  of  a  Pro¬ 
posed  Remedial  Order,  Interim  Reme¬ 
dial  Order  for  Immediate  Compliance, 
or  Proposed  Order  of  Disallowance 
proceeding  pending  before  the  Office 
of  Hearings  and  Appeals.  The  term 
shall  not,  however,  include  requests 
for  status  reports,  inquiries  as  to  pro¬ 
cedures,  or  the  submission  of  propri¬ 
etary  or  confidential  information. 
Notice  that  proprietary  or  confidential 
submissions  have  been  made  shall  be 
given  to  all  persons  on  the  official 
service  list. 

(b)  If  any  communication  occurs 
that  violates  the  provisions  of  this  sec¬ 
tion,  the  Office  of  Hearings  and  Ap¬ 
peals  shall  promptly  make  the  sub¬ 
stance  of  the  communication  available 
to  the  public  and  serve  a  copy  of  a 
written  communication  or  a  memoran¬ 
dum  summarizing  an  oral  communica¬ 
tion  to  all  participants  in  the  affected 
proceeding.  The  Office  of  Hearings 
and  Appeals  may  also  take  any  other 
appropriate  action  to  mitigate  the  ad¬ 
verse  impact  to  any  person  whose  in¬ 
terest  may  be  affected  by  the  ex  parte 
contact. 

§205.199G  Extension  of  Time;  Interim  and 
Ancillary  Orders. 

The  Director  of  the  Office  of  Hear¬ 
ings  and  Appeals  or  his  designee  may 
permit  upon  motion  any  document  or 
submission  referred  to  in  this  subpart 
other  than  appeals  to  FERC  to  be 
amended  or  withdrawn  after  it  has 
been  filed  or  to  be  filed  within  a  time 


period  different  from  that  specified  in 
this  subpart.  The  Director  or  his  desig¬ 
nee  may  upon  motion  or  on  his  own 
initiative  issue  any  interim  or  ancillary 
Orders,  reconsider  any  determinations, 
or  make  any  rulings  or  determinations 
that  are  deemed  necessary  to  ensure 
that  the  proceedings  specified  in  this 
Subpart  are  conducted  in  an  appropri¬ 
ate  manner  and  are  not  unduly  de¬ 
layed. 

§  205.199H  Actions  Not  Subject  to  Admin¬ 
istrative  Appeal. 

A  Notice  of  Probable  Violation, 
Notice  of  Proposed  Disallowance.  Pro¬ 
posed  Remedial  Order  or  Interim  Re¬ 
medial  Order  for  Immediate  Compli¬ 
ance  issued  ptirsuant  to  this  subpart 
shall  not  be  an  action  from  which 
there  may  be  an  administrative  appeal 
pursuant  to  Subpart  H.  In  addition,  a 
determination  by  the  Office  of  Hear¬ 
ings  and  Appeals  that  a  Remedial 
Order,  an  Order  of  Disallowance,  or  a 
Remedial  Order  for  Immediate  Com¬ 
pliance  should  not  be  issued  shall  not 
be  appealable  pursuant  to  Subpart  H. 

§  205.1991  Remedies. 

(a)  a  Remedial  Order,  A  Remedial 
Order  for  Immediate  Compliance,  an 
Order  of  Disallowance,  or  a  Consent 
Order  may  require  the  person  to 
whom  it  Is  directed  to  roll  back  prices, 
to  make  refunds  equal  to  the  amount 
(plus  interest)  charged  in  excess  of 
those  amounts  permitted  under  DOE 
Regulations,  to  make  appropriate  com¬ 
pensation  to  third  persons  for  adminis¬ 
trative  expenses  of  effectuating  appro¬ 
priate  remedies,  and  to  take  such 
other  action  as  the  DOE  determines  is 
necessary  to  eliminate  or  to  compen¬ 
sate  for  the  effects  of  a  violation  or 
any  cost  disallowance  pursuant  to 
§212.83  or  §212.84.  Such  action  may 
include  a  direction  to  the  person  to 
whom  the  Order  is  issued  to  establish 
an  escrow  account  or  take  other  meas¬ 
ures  to  make  refunds  directly  to  pur¬ 
chasers  of  the  products  involved,  not¬ 
withstanding  the  fact  that  those  pur¬ 
chasers  obtained  such  products  from 
an  intermediate  distributor  of  such 
person’s  products,  and  may  require  as 
part  of  the  remedy  that  the  person  to 
whom  the  Order  is  issued  maintain  his 
prices  at  certain  designated  levels,  not¬ 
withstanding  the  presence  or  absence 
of  other  regulatory  controls  on  such 
person’s  prices.  In  cases  where  pur¬ 
chasers  cannot  be  reasonably  identi¬ 
fied  or  paid  or  where  the  amount  of 
each  purchaser’s  overcharge  is  incapa¬ 
ble  of  reasonable  determination,  the 
DOE  may  refund  the  amounts  re¬ 
ceived  in  such  cases  directly  to  the 
’Treasury  of  the  United  States  on 
behalf  of  such  purchasers. 

(b)  The  DOE  may,  when  appropri¬ 
ate,  issue  final  Orders  ancillary  to  a 
Remedial  Order,  Remedial  Order  for 


Immediate  Compliance.  Order  of  Dis¬ 
allowance,  or  Consent  Order  requiring 
that  a  direct  or  indirect  recipient  of  a 
reftmd  pass  through,  by  such  means  as 
the  DOE  deems  appropriate,  including 
those  described  in  paragraph  (a)  of 
this-section,  all  or  a  portion  of  the 
refund,  on  a  pro  rata  basis,  to  those 
customers  of  the  recipient  who  were 
adversely  affected  by  the  initial  over¬ 
charge.  Ancillary  Orders  may  be  ap¬ 
pealed  to  the  Office  of  Hearings  and 
Appeals  only  pursuant  to  Subpart  H. 

§  205.199J  Consent  Order. 

(a)  Notwithstanding  any  other  provi¬ 
sion  of  this  subpart,  the  DOE  may  at 
any  time  resolve  an  outstanding  com¬ 
pliance  investigation  or  proceeding,  or 
a  proceeding  involving  the  disallow¬ 
ance  of  costs  pursuant  to  §205.199E 
with  a  Consent  Order.  A  Consent 
Order  must  be  signed  by  the  person  to 
whom  it  Is  issued,  or  a  duly  authorized 
representative,  and  must  indicate 
agreement  to  the  terms  contained 
therein.  A  Consent  Order  need  not 
constitute  an  admission  by  any  person 
that  DOE  regulations  have  been  vio¬ 
lated.  nor  need  it  constitute  a  finding 
by  the  DOE  that  such  person  has  vio¬ 
lated  DOE  regulations.  A  Consent 
Order  shall,  however,  set  forth  the  rel¬ 
evant  facts  which  form  the  basis  for 
the  Order. 

(b)  A  Consent  Order  is  a  final  Order 
of  the  DOE  having  the  same  force  and 
effect  as  a  Remedial  Order  issued  pur¬ 
suant  to  §  205.199B  or  an  Order  of  Dis¬ 
allowance  issued  pursuant  to 
§205.199E,  and  may  require  one  or 
more  of  the  remedies  authorized  by 
§205.1991  and  §  212.84(d)(3).  A  Con¬ 
sent  Order  becomes  effective  no 
sooner  than  30  days  after  publication 
under  paragraph  (c)  of  this  section, 
unless  (1)  the  DOE  makes  a  Consent 
Order  effective  immediately,  because 
it  expressly  deems  it  necessary  in  the 
public  interest,  or  (2)  the  Consent 
Order  involves  a  sum  of  less  than 
$500,000  in  the  aggregate,  excluding 
penalties  and  interest,  in  which  case  it 
will  be  effective  when  signed  both  by 
the  person  to  whom  it  is  issued  and 
the  DOE,  and  will  not  be  subject  to 
the  provisions  of  paragraph  (c)  of  this 
section  unless  the  DOE  determines 
otherwise.  A  Consent  Order  shall  not 
be  appealable  pursuant  to  the  provi¬ 
sions  of  §205.199C  or  §205.199D  and 
Subpart  H,  and  shall  contain  an  ex¬ 
press  waiver  of  such  appeal  or  Judicial 
review  rights  as  might  otherwise 
attach  to  a  final  Order  of  the  DOE. 

(c)  Wwhen  a  Consent  Order  has 
been  signed,  both  by  the  person  to 
whom  it  is  issued  and  the  DOE.  the 
DOE  will  publish  notice  of  such  Con¬ 
sent  Order  in  the  Federal  Register 
and  in  a  press  release  to  be  issued  si¬ 
multaneously  therewith.  The  Federal 
Register  notice  and  the  press  release 
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will  state  at  a  minimum  the  name  of 
the  company  concerned,  a  brief  sum¬ 
mary  of  the  Consent  Order  and  other 
facts  or  allegations  relevant  thereto, 
the  address  and  telephone  number  of 
the  DOE  office  at  which  copies  of  the 
Consent  Order  will  be  available  free  of 
charge,  the  address  to  which  com¬ 
ments  on  the  Consent  Order  will  be  re¬ 
ceived  by  the  DOE,  and  the  date  by 
which  such  <^nmments  should  be  sub¬ 
mitted.  which  date  will  not  be  less 
than  30  days  after  publication  of  the 
Fedesial  Rexuster  notice.  After  the  ex¬ 
piration  of  the  comment  period  the 
DOE  may  withdraw  its  agreement  to 
the  Consent  Order,  attempt  to  negoti¬ 
ate  a  modification  of  the  Consent 
Order,  or  issue  the  Consent  Order  as 
signed.  The  DOE  will  publish  in  the 
Federal  Register,  and  by  pr^  re¬ 
lease,  notice  of  any  action  taken  on  a 
Consent  Order  and  such  explanation 
of  the  action  taken  as  deemed  appro¬ 
priate.  The  provisions  of  this  para¬ 
graph  shall  be  applicable  notwith¬ 
standing  the  fact  that  a  Consent 
Order  may  have  been  made  immedi¬ 
ately  effective  pursuant  to  paragraph 
(b)  of  this  section  (except  in  cases 
where  the  Consent  Order  involves 
sums  of  less  than  $500,000  in  the  ag¬ 
gregate,  excluding  penalties  and  inter¬ 
est). 

(d)  At  any  time  and  in  accordance 
with  the  procedures  of  Subpart  J.  a 
Consent  Order  may  be  modified  or  re¬ 
scinded.  upon  petition  by  the  person 
to  whom  the  Consent  Order  was 
issued,  and  may  be  rescinded  by  the 
DOE  upon  discovery  of  new  evidence 
which  is  materially  inconsistent  with 
evidence  upon  which  the  DOE’s  ac¬ 
ceptance  of  the  Consent  Order  was 
based.  Modifications  of  a  Consent 
Order  which  is  subject  to  public  com¬ 
ment  under  the  provisions  of  para¬ 
graph  (c)  of  this  section,  which  in  the 
opinion  of  the  DOE  significantly 
change  the  terms  or  the  impact  of  the 
original  Order,  shall  be  republished 
under  the  provisions  of  that  para¬ 
graph. 

(e)  Notwithstanding  the  issuance  of 
a  Consent  Order,  the  DOE  may  seek 
civil  or  criminal  penalties  or  compro¬ 
mise  civil  penalties  pursuant  to  Sub¬ 
part  P  concerning  matters  encom¬ 
passed  by  the  Consent  Order,  unless 
the  Consent  Order  by  its  terms  ex¬ 
pressly  precludes  the  DOE  from  so 
doing. 

(f)  If  at  any  time  after  a  Consent 
Order  becomes  effective  it  appears  to 
the  DOE  that  the  terms  of  the  Con¬ 
sent  Order  have  been  violated,  the 
DOE  may  refer  such  violations  to  the 
Department  of  Justice  for  appropriate 
action  in  accordance  with  Subpart  P. 

[FR  Doc.  79-4251  Piled  2-6-79;  8:45  am] 
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